The execution of judgments of the European Court of Human Rights concerning the effectiveness of the investigation into torture and cruel treatment committed by the police 
Analysis of the problem and the recommendations of Russian human rights NGOs
(Under Rule 9 of the Rules of the Committee of Ministers for the supervision

of the execution of judgments and of the terms of friendly settlements)

Introduction
1. The present memorandum has been prepared by a group of Russian human rights NGOs providing legal support to the victims of torture and other human rights violations committed by law-enforcement officers. Authors of the present memorandum are Krasnoyarsk Committee for Human Rights Protection, Memorial Human Rights Commission of Komi Republic, Interregional Public Organization “Committee against Torture” (Nizhni Novgorod), Regional Public Organization “Women of the Don Union” (Rostov on Don), Regional Public Organization “Man and Law” (Yoshkar Ola), Public Verdict Foundation (Moscow), Center of Civic Education and Human Rights (Perm).
2. The memorandum sets out NGOs’ submissions regarding the general measures that are necessary for the Respondent Government to take in order to execute the judgments of the European Court of Human Rights (hereinafter – “the Court”) on the following cases:
Akulinin and Babich v. Russia (no. 5742/02, 2 October  2008); Antipenkov v. Russia (no. 33470/03, 15 October  2009); Antropov v. Russia ( no. 22107/03, 29 January 2009); Barabanshchikov v. Russia ( no. 36220/02, 8 January 2009); Belousov v. Russia (no. 1748/02, 2 October  2008); Vladimir Fedorov v. Russia (no. 19223/04, 30 July  2009); Gladyshev v. Russia (no. 2807/04, 30 July 2009); Denisenko and Bogdanchikov v. Russia (no. 3811/02, 12 February 2009); Maslova and Nalbandov v. Russia (no. 839/02, 24 January 2008); Menesheva v. Russia (no. 59261/00, 9 March 2006); Mikheyev v. Russia (no. 77617/01, 26 January 2006); Nadrosov v. Russia (no. 9297/02, 31 July 2008); Oleg Nikitin v. Russia (no. 36410/02, 6 September 2008); Polonskiy v. Russia (no. 30033/05, 19 March 2009); Samoylov v. Russia (no. 64398/01, 2 October 2008); Toporkov v. Russia (no. 66688/01, 1 October 2009). 

3. In all of the above-mentioned cases no effective investigation was conducted into the complaints of torture and ill-treatment committed by the police. Respectively in all these cases the Court found procedural violations of Article 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter – “the Convention”). 

4. Some issues related to effectiveness of investigation were considered in the Ministers’ Deputies information documents on violations of the Convention in the Chechen Republic
. The present submission is to further analyse problem of effective investigation. In particular, the memo elaborates on following issues: 
· causes influencing  independence of investigation of torture complaints;
· factors determining thoroughness I collection of evidence;
· control over effectiveness of investigation;
·  impediments for access by applicants to investigation materials.

The memorandum also includes our recommendations on general measures to be taken for execution of the above listed judgments. 
The main types of violations of the effective investigation principles found by the Court

5. In the above-mentioned judgments the Court found a number of similar violations of the effective investigation principles. First of all, almost all cases revealed passivity on the part of investigative bodies, which either delayed taking necessary investigative measures, or did not take them at all. For instance, the Court pointed out such violations of the principles of thoroughness and promptness of the investigation as:
a) the lack of, or a substantial delay in, taking actions necessary to gather medical evidence (forensic medical examinations, interrogation of the medical staff)
;

b) a reluctance to identify and interrogate independent witnesses (the witnesses of detention, cellmates etc.) or significant delays in doing so
;

c) delays in taking, or a lack of,  other measures important for fact-finding and evidence-gathering
;
d) lack of compliance with the orders of superiors prescribing the undertaking of certain measures in order to investigate torture complaints 
. 

6. In most cases the Court found out such violations of investigation independence, as biased assessment of evidence and a lack of reasoning in decisions not to open the criminal case or to terminate the criminal proceedings. For instance, the Court stated that:
a) the investigators often made conclusions that the submitted complaints were not confirmed by objective evidence, in spite of the fact that they had not taken necessary actions to properly investigate the complaints
;  

b) the investigators did not analyse and asses the medical evidence on the traumas inflicted on the claimants
; 

c) the investigators used different approach in assessing the evidence from official and unofficial sources, treating statements of the law-enforcement officers as true, while considering evidence of independent witnesses or claimants as false and, in the case of claimants, motivated by their intention to escape from responsibility for the committed crimes
; 

d) the investigators delivered decisions with the motivation part identical to that in the decisions already repealed by the courts or superior bodies as ungrounded
.

7. In addition, the Court noted that often the investigators failed to guarantee the victims’ participation in the investigation, and in particular:
a) the investigators did not interrogate the victims
;

b) the investigators did not conduct face to face confrontations between the involved policemen and victims
;

c) the investigators did not notify the plaintiffs about the decisions taken, nor did they provide copies or access to the materials of the pre-investigation inquiries 
. 

8. The above-mentioned violations in their turn contributed to the impediment of investigation. In many cases the insufficient thoroughness and objectivity of the pre-investigation inquiries were the reasons why courts and superior bodies dismissed the decisions not to open criminal case, based on these pre-investigation inquiries. It is worth noting that in some cases there were a number of pre-investigation inquiries conducted upon the same torture complaint, each of them found insufficient
. As a result the investigators significantly delayed
 the initiation of the criminal proceedings or did not take such decision at all
. 

9. From the Court’s judgments it became obvious that an initiation of criminal proceedings did not guarantee the promptness of the investigation either. In a number of cases, the criminal proceedings were suspended and later resumed, but again with no significant progress in evidence-gathering
.

10. The Court also emphasised that national courts considering criminal charges against the applicants sometimes failed to conduct own assessment of  torture complaints, preferring to base conclusions on the decisions to dismiss torture complaints already taken by the investigative bodies
. 

The systematic character of the violations of the effective investigation principles 
11. The Court has delivered 16 judgments finding that the competent bodies of the Respondent Government failed to abide by their obligations to conduct an effective investigation into the reported torture committed by police. The number of the judgments itself shows that the lack of effective investigation of torture complaints is not accidental. 
12. In addition, mentioned Court’ judgments are given on the cases reported in 11 different regions of the Russian Federation: Moscow, Bryansk oblast, Primorskiy krai, Lipetsk oblast, Kemerovo oblast, Kostroma oblast, Nizhniy Novgorod oblast, Rostov oblast, Ivanovo oblast, Volgograd oblast and Kirov oblast. Hence, the lack of effective investigation in the cases considered by the Court cannot be explained by improper organisation of the work of investigative bodies of a certain region or city. The geographical distribution of the cases of ineffective investigation of torture complaints proves that these violations of the Convention are systematic. The Court makes a similar conclusion by emphasising that the fact of repeated terminations and resumptions of the pre-investigation inquiries and investigations into the torture complaints may disclose a serious deficiency in the domestic prosecution system
. 

13. The systematic character of ineffective investigation into torture complaints is further proved by the fact that the violations, detected by the Court in the above-mentioned judgements, are continuously replicated in the current work of investigative bodies.

14. The NGOs submitting the present memorandum analysed cases of individuals who addressed them for legal assistance in connection with cases of torture and police abuse. Authors of the memorandum carried out such analysis in order to assess the level of compliance of the investigation of these cases with the principles of effective investigation formulated by the Court. Authors of the present memorandum selected only arguable complaints (i.e. complaints undoubtedly requiring investigation) from a pool of claims over the period 2007-2009. As a result, 156 complaints from 27 Russian regions were selected
. The analysis showed that the investigation was effective only in 13 cases out of 156 (8%), while in the remaining 143 cases (92%) there were certain violations of the effective investigation principles, including:

a) an insufficient thoroughness of the investigation in 118 cases out of 156 (75%);

b) unreasonable delays in the investigation in 99 cases out of 156 (63%);

c) an obvious lack of objectivity by the investigative bodies in 50 cases out of 156 (32%);

d) a limited access to the investigation by the claimants in 72 cases out of 156 (46%).

15. Hence, a small number of torture complaints are dealt with by investigative bodies in a way complying with the effectiveness standards established by the Court. Such investigations lead to the conviction and punishment of the guilty policemen or convincingly prove the lack of torture. However, most of the torture complaints are not adequately checked and investigated. This is a direct violation of Articles 1, 3 and 13 of the Convention.
16. Since the ineffectiveness of the torture complaints investigation has a systemic character, the execution of the above-mentioned judgments of the Court requires implementation of general measures. These measures should address the organisational and legislative deficiencies contributing to the ineffectiveness of the investigation into torture complaints. 
Reasons for ineffectiveness in the investigation of torture complaints 
17. The Russian Criminal Procedure Code (CPC) regulating the investigation of crime reports, including torture complaints, creates a sufficient legal framework for an effective investigation. The only relevant principle CPC does not fully secure is access of claimants to the investigation (for more details please see §§ 49-54 of the memorandum). 

18. Thus, violations of the effective investigation principles revealed in the listed judgments of the Court are not consequences of the legislative deficiencies, but results of problems with the organisation of investigative bodies’ work, namely: 
a) lack of institutional and personal independence of the investigators;

b) existing professional evaluation system pushing investigators to work to secure higher quantitative indices at the expense of the quality of investigation;

c) lack of resources needed for investigations;

d) inefficiency of control over the investigation. 

These factors are analysed below together with the problem of applicants’ access to investigation. 

А) Insufficient institutional and personal independence of the investigators of torture cases 
19. The above-mentioned judgments of the Court were about acts of torture perpetrated by police officers. The authority to investigate the crimes, which presumably involve police officers, belongs to the investigators of the Investigative Committee of the RF Prosecution Office (hereinafter - “the Committee”)
.

20. The Committee is an independent body outside the system of the Ministry of Interior. Formally, investigators of the Committee are not dependent on the police. However, this formal independence does not bring about practical independence of the investigators.
21. The reason for this is that apart from the crimes committed by policemen, the Committee’s investigators are also responsible for investigation of other crimes, including murders, and rapes
. That means that the same investigators who conduct investigations of general crimes carry out inquiries and investigations into torture complaints.

22. While conducting investigations into general crimes, the Committee’s investigators cooperate closely with police. Police officers are often involved in the work of investigative groups created by a head of the Committee’s unit to investigate a particular crime
. An investigator can involve police officers in investigative actions
. Besides, an investigator can submit written obligatory requests to police units to conduct searches, carry out certain investigative actions, implement detention orders, appearance warrants, arrest and other procedural actions and to have assistance while conducting them
. The results of the Committee’s investigations to a large extent depend on how responsible policemen fulfil the requests of the Committee’s investigators.

23. The aforesaid close interrelation between the investigators of the Committee and police officers has led to the following three consequences: 

a) Sometimes the Committee’s investigators have a direct interest in the information and evidence, which is obtained by the police officers using torture. The Committee’s investigators can use this information and testimony in frame of official investigation. This fact is proved by the circumstances of the cases examined by the Court. In these cases, police officers applied torture in connection to the crimes investigated by the investigative bodies of the prosecution office
. In one case, investigators of the prosecution office took direct part in torturing together with policemen
. In another case, a representative of the investigative bodies of the prosecution office was aware of the torture used against the applicant and failed to take any measures to stop it
. 

b) The Committee’s investigators are afraid to damage their relations with police, which can happen if they start to prosecute police officer following a torture complaint. An active investigation of the torture complaint can result in the suspect’s colleagues refusing to fulfil the investigator’s requests on other criminal cases. Hence, investigation of torture cases threatens the effectiveness of investigations of general crimes conducted by the Committee. The investigators of the Committee raised this problem during the informal interviews conducted by the authors of the present memorandum.
c) The Committee’s investigators share an opinion that torture complaints are tricks, used by criminals in order to evade responsibility for their crimes and take revenge on law-enforcement bodies. In the cases examined by the Court, the investigators often used a similar motivation as one of the reasons to dismiss the torture complaints or terminate already-initiated criminal proceedings on torture cases
. 

Hence, the fact that the investigators’ functions include both investigation of torture and investigation of general crimes, as well as a close cooperation with the police forces, has a negative impact on the independence of the torture complaints investigation.

В) The assessment and evaluation of the investigators’ work 

24. In its judgments the Court repeats that a lack of conclusions of any given investigation does not, by itself, mean that it was ineffective: an obligation to investigate is not an obligation of result, but of means
.
25. At present, the effectiveness of the work of the investigative units of the Committee and individual investigators is measured with quantitative indices. Such indices include the number of criminal cases initiated, the number of repealed resolutions to initiate criminal proceedings, the number of terminated criminal cases, the number of suspended investigations, and the number of completed investigations, etc.
 A aystem of quantitative parameters encourages investigators to deliver procedural decisions within the time limits stipulated by the legislation and ignore quality of investigation and decisions delivered. Such approach by itself contradicts the principles of effective investigation adopted in the Court’s case-law.
26. In addition, the existing evaluation system encourages delays in initiating criminal proceedings following torture complaints, which in its turn limits the opportunities for evidence-gathering. The assessment system takes repealed decisions to initiate criminal proceedings and to terminate criminal cases as indications of an unsatisfactory quality of the work of the Committee’s units and individual investigators
. According the Decree of the Investigative Committee of the Russian Federation Prosecution Office no.6 of 7 September 2007 “Measures to organise preliminary investigation” (§ 6) it is necessary: 

“To exclude delivering decisions to initiate criminal proceedings by investigators without sufficient evidence of a crime. In case of repealing decisions to initiate criminal proceedings as unlawful and ungrounded [it is necessary] to conduct an internal check and take measures to bring the guilty to account, up to criminal responsibility.”

The senior management of the Committee believes that strict control over the termination of criminal cases also required:
“Deciding on the termination of a criminal case and (or) criminal prosecution the heads of the investigative departments have to study the materials of the criminal case in advance, to make a conclusion and discuss it at the meeting. The criminal case with a procedural resolution draft is then forwarded to the department of the procedural supervision for further examination and finalisation. A joint decree of the head of the investigative directorate and the prosecutor of the relevant region prescribed discussing the results of the investigation at the interdepartmental meeting with the prosecutor’s participation before forwarding the resolution draft of a termination of the criminal proceedings and (or) criminal prosecution.”
.
27. As a result of such measures, investigators find it possible to initiate criminal proceedings only when they are convinced that the investigation will end with an indictment. Hence, investigators tend to find out the circumstances of the case and the guilty before the initiation of the criminal case during a so called pre-investigation inquiry.
28. Pre-investigation inquiries are provided for by Article 144 of the CPC. Articles 140 and 144 of the CPC describe the pre-investigation inquiry as a mean to get rid of designedly ungrounded or false reports of crimes and initiate criminal proceedings only in those cases which demonstrate some elements of crime. Since pre-investigation inquiries are preliminary, the CPC limits its duration and powers of investigators in comparison to the investigation itself.
29. During pre-investigation inquiry an investigator is entitled to examine the place of occurrence, obtain explanatory statements from ordinary citizens and officials, request and examine documents and demand forensic medical examinations
. At the same time, investigator is not entitled to conduct searches, seizures, investigative experiments, interrogations, face to face confrontations etc. It is worth noting that the Court in a number of cases saw a violation of effective investigation principles in the lack of face-to face confrontations between the applicants and police officers suspected of torture
. At the same time in these cases the investigators conducted pre-investigation inquiries which do not provide for face to face confrontations.

30. The pre-investigation inquiry of the report about a crime, including one concerning torture, is limited to three days
. The head of the investigative body, upon the request of the investigator, may prolong this period up to 10 days. In addition, if it is necessary to conduct documental checks, inspections, examinations of the documents, objects, or corpses, then the head of the investigative body upon the request of the investigator is entitled to extend this period up to 30 days. 
31. The limited time of a pre-investigation inquiry and limited powers of the investigator during such inquiries are often insufficient to find out the circumstances of the incident. In this situation it would be reasonable to initiate criminal proceedings and clarify all the necessary details in the framework of a full-scale investigation. However, a fear that the following investigation will detect a lack of a crime or the innocence of the suspects and thus lead to the necessity to terminate the criminal proceedings, which is assessed as professional failure, makes the investigators reluctant to initiate criminal proceedings. Instead, upon the expiration of the pre-investigation inquiry terms the investigator, having not found out all the circumstances, delivers a decision not to open criminal case: 
“Within the time limits stipulated by the law it is exceptionally difficult to conduct all the necessary checks of the materials, for example, of the malfeasance. As a result investigators give a decision not to open criminal case, which is later reversed and an additional inquiry is carried out”
.

32. As a result of the additional inquiry which is also limited in time and authority, the investigator can fail again to gather sufficient evidence and again refuse to open criminal case. The CPC and other legislative norms do not limit the number of pre-investigation inquiries which can be conducted upon one crime report.
33. As is shown by the above listed judgments of the Court, there can be a large number of pre-investigation inquiries conducted upon one torture complaint
. Moreover, a repeal of the refusal to open criminal case, delivering a decision to conduct an additional inquiry and forwarding materials to the investigator can take quite a lot of time. As a result, the cycle of the inquiries can lasts for years
. 

34. We believe that the common practice of replacing a full-scale investigation with pre-investigation inquiries, resulting from the existing system of assessment and evaluation of the investigative bodies’ work, does not allow for the investigation of torture cases to be conducted quickly and thoroughly enough.

С) Lack of resources necessary for investigations

35. The Court emphasizes that successful investigation of torture complaints depends to a large extent on the medical evidence
. It means that investigators should have opportunity to organise an examination by qualified medical experts. At the same time the investigator himself should have a sufficient awareness of the possibilities of the forensic medical examinations, to be able to ask experts the right questions and skilfully use the expert assessment to formulate the legal conclusions. However, according to the officers of the investigative bodies, the opportunities for medical examinations are limited and the competence of the investigators in this question needs to be increased: 

“The investigation of the most serious crimes against persons is impossible without an effective assistance of forensic medical experts. However, there are significant obstacles, such as: lack of such specialists [forensic experts] in some districts; lack of due experience and qualification; few forensic medical expertise offices able to conduct histological and biological studies; and poor financing [of expert bureaus]. It is important to broaden the knowledge of investigators in the field of forensic medicine, even by organising a traineeship at the forensic medical expertise bureaus before admittance to investigative work. The Investigative Committee should take measures to organise an interaction between investigators and forensic experts. The solutions must be worked out at the federal level.”

Judging by available materials of pre-investigative inquiries and investigation on torture complaints, both experts and investigators have poor knowledge of modern methods of detecting the evidence of torture. This fact further complicates the general problems of insufficient access to and quality of the forensic medical expertise. 
36. The effectiveness of investigations is also dependent on the investigators’ professionalism. At the same time its level of professionalism is widely recognised by the heads of the investigative bodies as insufficient
.
D) Inefficiency of the supervision over investigation effectiveness 
37. The applicants can complain about the actions (or lack of actions) as well as the decisions of the investigator to the head of the investigative body, prosecutor or to the court
. 

Supervision by the prosecutor and heads of the investigative bodies

38. Legislative reform of the year 2007 created the Investigative Committee as separate division of the RF Prosecution Office and significantly limited powers of prosecutors. At present, a prosecutor is entitled to repeal only an investigator’s decision to initiate criminal proceedings
. The prosecutor is unable to repeal any other decisions of investigators or take such procedural decisions for them, instead having to request that the head of the respective investigative unit repeals or makes certain decisions. The head of the investigative body has five days to consider the request of the prosecutor and either to agree to do so or refuse, notifying the prosecutor
. The prosecutor is able to appeal the refusal to the head of the superior investigative body
 or to address the court. 

39. A head of the investigative body has wide authorities in supervision over the investigation, including the right to repeal the decision not to open criminal proceedings and decisions to terminate criminal proceedings, as well as instruct investigator on the direction of the investigation and necessity of certain investigative actions
. 

40. Extensive experience of legal assistance to the victims of torture obtained by the authors of the present memorandum has proved that the submission of a complaint to the head of the investigative body is the quickest way of appealing the actions or decisions of an investigator. At the same time, in comparison to the prosecution office and courts heads of the investigative bodies satisfy the complaints less frequently. The prosecution office usually satisfies the complaints of applicants, although its opportunities to influence the investigation process or repeal the decisions are limited. Judicial review is relatively effective way of repealing the decisions continues to be through the courts. Courts provide the most objective decisions, which are obligatory for investigators. However, judicial review as a remedy against ineffective investigation has substantial limits. 
Judicial control 

41. Under Article 125 of the CPC, courts are entitled to administer appeals against refusals to initiate criminal investigation, orders to terminate the proceedings and other decisions and actions (or lack of actions) of investigators.

42. Despite its wide reach and relative effectiveness, the judicial control over the investigation is also limited. Firstly, in spite of being entitled to proclaim unlawful decisions and actions of the investigators, the court has no authority to instruct them on the direction for further investigation and particular measures necessary for evidence-gathering and fact-finding. According to the CPC, investigator has an exclusive authority to direct the investigation and decide on particular investigative and procedural actions
. Only the head of the respective investigative body is empowered to give orders to the investigator
. 

43. Hence, an appeal to court helps to repeal unlawful decisions to refuse opening of criminal case or terminate criminal proceedings and thus to resume the pre-investigation inquiry or investigation of torture. Judicial review does not, however, guarantee elimination of gaps in collection of evidence. This problem was reflected in a number of the Court’s judgments on the effectiveness of the investigation of torture complaints by the Respondent Government. In these judgments, the Court emphasised that the investigative bodies failed to eliminate the gaps in collection of evidence mentioned in the judicial decisions to reverse refusals to initiate criminal proceedings or orders to terminate criminal proceedings
. 

44. Secondly, an applicant has limited possibilities to complain about the effectiveness of his/her torture complaint investigation, if he/she is charged with a criminal offence and the court is examining the charge. For example, courts dismiss complaints about the insufficiency of pre-investigation inquires and ungrounded refusals of investigators to initiate criminal proceedings, when torture was used during the investigation of a criminal case which has been brought to the trial. Courts abstain from evaluation of torture complaint investigation, because it can affect the assessment of the evidence proving the guilt of the applicant in the case, where he/she acts as an accused. In doing so, the courts base their decisions on the Supreme Court’s resolution which said that:

“While checking the lawfulness and justness of the decisions and actions (lack of actions) of an inquiry officer, investigator, head of the investigative body and a prosecutor, the judge should not decide on issues which can later become a matter of a separate trial on the merits of a criminal case”
.
45. The court considering the criminal charge against the applicant is meant to assess whether there is evidence proving the fact of torture, when deciding on the admissibility of the confession or other evidence obtained from the accused. However, the judgments of the European Court of Human Rights, delivered against the Respondent Government, show that courts sometimes fail to conduct an independent and effective assessment of the torture complaints filed by the accused. Sometimes courts do not pay any attention to the complaints of torture submitted by the defendant
. In some situations, courts conclude on veracityof torture complaints relying on the results of the pre-investigation inquiries, conducted by the investigative bodies. The courts recognised a lack of torture on the basis of the investigative bodies’ decisions to refuse opening of a criminal case but did not assess the effectiveness and quality of such pre-investigation inquiries 
. In other cases, the courts took additional actions to verify the torture complaints (most often judges interrogated police officers allegedly participated in torture). However, these actions could not compensate for the ineffectiveness of the pre-investigation inquiries and investigation of the torture complaints, conducted by investigative bodies
. 

46. The ineffectiveness of the judicial examination of torture complaints as a part of consideration of criminal charges against person complaining of torture, is stipulated by two factors:

a) While examining criminal cases courts usually base their decisions on the evidence provided by the prosecution and defence. Judges are not used to active search for evidence which is essential for effective investigation of torture complaints and do not have the skills to conduct such investigations.
b)  The criminal procedure laws prescribe that the trial must be limited to the charges brought against accused
. Torture constitutes a separate crime, which must be investigated and assessed as a part of a separate procedure. Hence, during the examination of criminal charges against a person complaining of torture, the court must limit consideration of torture complaint to the issue of admissibility of the evidence allegedly extracted by torture. 
47. If the court examining criminal charges against a person, who complains of being tortured, concludes that the torture complaint is ungrounded, the applicant loses his/her right to further request a full investigation into the torture complaint and to appeal the refusal to initiate criminal proceedings or termination of a criminal case upon such a complaint, because under Article 90 of the CPC:
“The facts found as a result of a civil, arbitral or administrative trial or enforced with a sentence or another court decision are recognised by the courts, prosecutor, investigator and interrogating officer without any additional checks”.

48. Due to the existing limitations of the mechanism provided by Article 125 of the CPC, insufficiently effective judicial investigation of torture and preclusion rules, set by Article 90 of the CPC the accused, complaining of torture, are significantly restricted in how they can recourse to the judicial control over investigation. Taking into consideration the fact that torture is often used in order to force out evidence to substantiate criminal charge (see § 23 of the memorandum), such limitations significantly decrease access of torture victims to the legal remedy.
Е)Access to the investigation

49. As it was mentioned above (see §§ 7 and 26-34 of the memorandum), torture complaints usually do not lead to the initiation of criminal proceedings. Instead, such complaints are treated through a number of pre-investigation inquiries, the total number and duration of which are not restricted. 
50. The CPC does not specify what rights during the check are attributed to a person reporting torture or other crime. The legislation only provides for the right of a claimant to appeal the refusal to initiate criminal proceedings
. 

51. If the criminal case has been initiated, the person who allegedly suffered from torture can be recognised as a victim. Such person obtains the status of a victim under a special resolution of the investigator 
. From that moment the victim is granted various procedural rights, including the rights to file a motion, participate in certain investigative actions etc.
. However, in reality even if criminal proceedings are initiated, the investigators sometimes fail to grant the victim status. Similar to the situation of the pre-investigation inquiry, the CPC does not specify what procedural rights are attributed to the people whose complaints have been accepted and lead to the initiation of a criminal investigation. 
52. This legislative loophole is one of the grounds investigators use to refuse applicants’ access to the materials of the inquiries and investigations, which in its turn limits opportunities of appealing to the court the ineffectiveness of the investigation
. 

53. The RF Constitutional Court believes that the right to access such materials results from the constitutional right for information and thus has to be guaranteed, even if such a right is not expressly stated by the law
. However, investigative bodies sometimes fail to act in accordance with the position of the Constitutional Court
. In 2010 the Investigative Committee of the Prosecution Office released a directive providing for the implementation of the Constitutional Court’s position
. This directive requires guaranteed access to the materials of the pre-investigation inquiries and criminal cases, the investigation of which has been suspended or terminated.
54. We believe that this directive can facilitate access of people complaining about torture, to the investigation. However, this directive has a number of ambiguous points, which can be interpreted as grounds to restrict access to the materials of the inquiries and investigations and to provoke conflicts between investigators and applicants. In particular, the directive calls for people to be provided with access to “exclusively those materials, which directly affect their rights and freedoms”
. However, the legislation and judicial practice do not give strict criteria which would make it possible to distinguish which documents must be treated as such. The directive also forbids allowing access to the information connected to the private or family life of other individuals, and the inviolability of dwelling and correspondence privacy
. What kind of materials of the inquiries and investigations will be restricted on this ground remains unclear.
General measures necessary to increase the effectiveness of investigations onto torture complaints
55. The drafters of the present memorandum believe that general measures, necessary to be taken in order to comply with the 16 above-mentioned judgments of the European Court of Human Rights, should include those designed:
· to increase the independence of investigations of torture by means of organisational and functional division of the investigation of torture and that of general crimes;
· to improve the assessment system of investigative bodies’ performance, which will help to get rid of obstacles to prompt initiation of criminal investigation of torture complaints and will introduce control over investigation quality in addition to the quantitative induces; 

· to expand availability of well-timed and high-quality medical forensic examinations as a part of inquiries and investigations of torture complaints, including the relevant training of medical forensic experts and investigators;
· to increase the knowledge of investigators about the methods of investigation of torture, including the publication of methodological manuals on how to investigate crimes of this type;
· to improve judicial control over the effectiveness of the investigation of torture and increase the quality of the judicial examination of the torture complaints filed by the accused during the criminal trial involving him/her. 

56. We suggest that the Committee of Ministers discuss general measures necessary for achieving these goals with the Respondent Government.
57. We also suggest that the Committee of Ministers requests that the Respondent Government provide information on how the Directive of the Investigative Committee of the RF Prosecution Office no. 4/224 of 5 April 2010 “On access of people to the materials directly affecting their rights and freedoms “influences the real access people, filing complaints of torture, have to the materials of the relevant inquiries and investigations. 
� Ministers’ Deputies Information documents CM/Inf/DH(2008)33 of 11 September 2008 “Actions of the security forces in the Chechen Republic of the Russian Federation: general measures to comply with the judgments of the European Court of Human Rights”.


� See Denisenko and Bogdanchikov v. Russia § 47; Gladyshev v. Russia § 63; Mikheyev v. Russia § 113; Nadrosov v. Russia§ 43; Samoylov v. Russia § 37; Toporkov v. Russia § 54; Vladimir Fedorov v. Russia § 69. 


� See Antipenkov v. Russia § 67; Barabanshchikov v. Russia § 62; Belousov v. Russia § 56; Denisenko and Bogdanchikov v. Russia § 75; Gladyshev v. Russia § 65; Mikheyev v. Russia § 112; Samoylov v. Russia § 38. 


� See Akulinin and Babich v. Russia § 51 и 53; Antropov v. Russia § 49; Mikheyev v. Russia § 113; Polonskiy v. Russia § 111; Samoylov v. Russia § 38; Vladimir Fedorov v. Russia § 70. 


� See Antipenkov v. Russia § 68; Mikheyev v. Russia § 114; Polonskiy v. Russia § 112. 


� See Akulinin and Babich v. Russia § 51; Antipenkov v. Russia § 68; Barabanshchikov v. Russia § 60; Nadrosov v. Russia§ 43. 


� See Akulinin and Babich v. Russia § 51; Antipenkov v. Russia § 67; Barabanshchikov v. Russia § 60; Belousov v. Russia § 54; Denisenko and Bogdanchikov v. Russia § 47. 


� See Akulinin and Babich v. Russia § 52, Antipenkov v. Russia § 67-69; Barabanshchikov v. Russia § 61; Belousov v. Russia § 55; Denisenko and Bogdanchikov v. Russia § 74; Gladyshev v. Russia § 64; Mikheyev v. Russia § 113; Nadrosov v. Russia§ 44; Polonskiy v. Russia § 112; Toporkov v. Russia § 53; Vladimir Fedorov v. Russia § 72. 


� See Antipenkov v. Russia § 71; Mikheyev v. Russia § 114; Polonskiy v. Russia § 112. 


� See Barabanshchikov v. Russia § 60; Denisenko and Bogdanchikov v. Russia § 73; Nadrosov v. Russia§ 44.


� See Akulinin and Babich v. Russia § 53; Denisenko and Bogdanchikov v. Russia § 76; Toporkov v. Russia § 52.


� See Denisenko and Bogdanchikov v. Russia § 76; Oleg Nikitin v. Russia § 37.


� See Antipenkov v. Russia § 64; Antropov v. Russia § 48; Barabanshchikov v. Russia § 56; Gladyshev v. Russia § 61-62; Polonskiy v. Russia § 112; Samoylov v. Russia § 35-36; 


� See Antropov v. Russia § 48; Gladyshev v. Russia § 61-62; Polonskiy v. Russia § 112. 


� See Antipenkov v. Russia; Barabanshchikov v. Russia; Samoylov v. Russia. 
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